











THE NEGLIGENCE OF RAILWAY, ITS AGENTS, SERVANTS, EMPLOYEES OR OTHERWISE,
EXCEPT TO THE EXTENT THAT SUCH CLAIMS ARE PROXIMATELY CAUSED BY THE
INTENSIONAL MISCONDUCT OR GROSS NEGLIGENCE OF RAILWAY.

THE INDEMNIFICATION OBLIGATION ASSUMED BY CONTRACTOR INCLUDES ANY CLAIMS,
SUITS OR JUDGMENTS BROUGHT AGAINST RAILWAY UNDER THE FEDERAL EMPLOYEE'S
LIABILITY ACT, INCLUDING CLAIMS FOR STRICT LIABILITY UNDER THE SAFETY APPLIANCE
ACT OR THE LOCOMOTIVE INSPECTION ACT, WHENEVER SO CLAIMED.

Contractor further agrees, at its expense, in the name and on behalf of Railway, that it will adjust and
settle all claims made against Railway, and will, at Railway's discretion, appear and defend any suits or
actions of law or in equity brought against Railway on any claim or cause of action arising or growing out
of or in any manner connected with any liability assumed by Contractor under this Agreement for which
Railway is liable or is alleged to be liable. Railway will give notice to Contractor, in writing, of the receipt
or dependency of such claims and thereupon Contractor must proceed to adjust and handle to a
conclusion such claims, and in the event of a suit being brought against Railway, Railway may forward
summons and complaint or other process in connection therewith to Contractor, and Contractor, at
Railway's discretion, must defend, adjust, or settle such suits and protect, indemnify, and save harmless
Railway from and against all damages, judgments, decrees, attorney's fees, costs, and expenses growing
out of or resulting from or incident to any such claims or suits.

In addition to any other provision of this Agreement, in the event that all or any portion of this Article shall
be deemed to be inapplicable for any reason, including without limitation as a result of a decision of an
applicable court, legislative enactment or regulatory order, the parties agree that this Article shall be
interpreted as requiring Contractor to indemnify Railway to the fullest extent permitted by applicable law.
THROUGH THIS AGREEMENT THE PARTIES EXPRESSLY INTEND FOR CONTRACTOR TO
INDEMNIFY RAILWAY FOR RAILWAY’S ACTS OF NEGLIGENCE.

It is mutually understood and agreed that the assumption of liabilities and indemnification provided for in
this Agreement survive any termination of this Agreement.

2) TERM

This Agreement is effective from the date of the Agreement until (i) the completion of the project set forth
herein, and (ii) full and complete payment to Railway of any and all sums or other amounts owing and
due hereunder.

3) INSURANCE

Contractor shall, at its sole cost and expense, procure and maintain during the life of this Agreement the
following insurance coverage:
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A. Commercial General Liability insurance. This insurance shall contain broad form contractual liability
with a combined single limit of a minimum of $5,000,000 each occurrence and an aggregate limit of
at least $10,000,000 but in no event less than the amount otherwise carried by the Contractor.
Coverage must be purchased on a post 2004 ISO occurrence form or equivalent and include
coverage for, but not limit to the following:

+ Bodily Injury and Property Damage
¢ Personal Injury and Advertising Injury
+ Fire legal liability

¢ Products and completed operations

This policy shall also contain the following endorsements, which shall be indicated on the certificate
of insurance:

+ The definition of insured contract shall be amended to remove any exclusion or other limitation
for any work being done within 50 feet of railroad property.

¢ Wauver of subrogation in favor of and acceptable to Railway.
+ Additional insured endorsement in favor of and acceptable to Railway.
¢ Separation of insureds.

¢ The policy shall be primary and non-contributing with respect to any insurance carried by
Railway.

It is agreed that the workers’ compensation and employers’ liability related exclusions in the
Commercial General Liability insurance policy(s) required herein are intended to apply to employees
of the policy holder and shall not apply to Railway employees.

No other endorsements limiting coverage as respects obligations under this_ Agreement may be
included on the policy with regard to the work being performed under this agreement.

B. Business Automobile Insurance. This insurance shall contain a combined single limit of at least
$1,000,000 per occurrence, and include coverage for, but not limited to the following:

¢ Bodily injury and property damage

¢ Any and all vehicles owned, used or hired
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The policy shall also contain the following endorsements or language, which shall be indicated on the
certificate of insurance:

¢ Waiver of subrogation in favor of and acceptable to Railway.
¢ Additional insured endorsement in favor of and acceptable to Railway.
¢ Separation of insureds.

¢ The policy shall be primary and non-contributing with respect to any insurance carried by
Railway.

C. Workers Compensation and Employers Liability insurance including coverage for, but not limited to:

+ Contractor’s statutory liability under the worker's compensation laws of the state(s) in which
the work is to be performed. If optional under State law, the insurance must cover all
employees anyway.

¢ Employers’ Liability (Part B) with limits of at least $500,000 each accident, $500,000 by
disease policy limit, $500,000 by disease each employee.

This policy shall also contain the following endorsements or language, which shall be indicated on
the certificate of insurance:

¢ Waiver of subrogation in favor of and acceptable to Railway.

A. Railroad Protective Liability insurance naming only the Railway as the Insured with coverage of at
least $5,000,000 per occurrence and $10,000,000 in the aggregate. The policy Must be issued on a
standard 1ISO form CG 00 35 12 04 and include the following:

¢ Endorsed to include the Pollution Exclusion Amendment

¢ Endorsed to include the Limited Seepage and Pollution Endorsement.
¢ Endorsed to remove any exclusion for punitive damages.

+ No other endorsements restricting coverage may be added.

+ The original policy must be provided to the Railway prior to performing any work or services
under this Agreement
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+ Definition of “Physical Damage to Property” shall be endorsed to read: “means direct and
accidental loss of or damage to all property owned by any named insured and all property in
any named insured’ care, custody, and control arising out of the acts or omissions of the
contractor named on the Declarations.

In lieu of providing a Railroad Protective Liability Policy, Licensee may participate (if available) in
Railway’s Blanket Railroad Protective Liability Insurance Policy.

Other Requirements:

Where allowable by law, all policies (applying to coverage listed above) shall contain no exclusion for
punitive damages.

Contractor agrees to waive its right of recovery against Railway for all claims and suits against Railway.
In addition, its insurers, through the terms of the policy or policy endorsement, waive their right of
subrogation against Railway for all claims and suits. Contractor further waives its right of recovery, and
its insurers also waive their right of subrogation against Railway for loss of its owned or leased property
or property under Contractor’s care, custody or control.

Allocated Loss Expense shall be in addition to all policy limits for coverages referenced above.

Contractor is not allowed to self-insure without the prior written consent of Railway. If granted by
Railway, any self-insured retention or other financial responsibility for claims shall be covered directly by
Contractor in lieu of insurance. Any and all Railway liabilities that would otherwise, in accordance with
the provisions of this Agreement, be covered by Contractor’s insurance will be covered as if Contractor
elected not to include a deductible, self-insured retention or other financial responsibility for claims.

Prior to commencing services, Contractor shall furnish to Railway an acceptable certificate(s) of
insurance from an authorized representative evidencing the required coverage(s), endorsements, and
amendments. The certificate should be directed to the following address:

BNSF Railway Company
c/o CertFocus
P.O. Box 140528
Kansas City, MO 64114
Toll Free: 877-576-2378
Fax number: 817-840-7487
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Email: BNSF@certfocus.com
www.certfocus.com

Contractor shall notify Railway in writing at least 30 days prior to any cancellation, non-renewal,
substitution or material alteration.

Any insurance policy shall be written by a reputable insurance company acceptable to Railway or with a
current Best’'s Guide Rating of A- and Class VII or better, and authorized to do business in the state(s) in
which the service is to be provided.

If coverage is purchased on a “claims made” basis, Contractor hereby agrees to maintain coverage in
force for a minimum of three years after expiration, cancellation or termination of this Agreement.
Annually Contractor agrees to provide evidence of such coverage as required hereunder.

Contractor represents that this Agreement has been thoroughly reviewed by Contractor’'s insurance
agent(s)/broker(s), who have been instructed by Contractor to procure the insurance coverage required
by this Agreement.

Not more frequently than once every five years, Railway may reasonably modify the required insurance
coverage to reflect then-current risk management practices in the railroad industry and underwriting
practices in the insurance industry.

If any portion of the operation is to be subcontracted by Contractor, Contractor shall require that the
subcontractor shall provide and maintain insurance coverage(s) as set forth herein, naming Railway as
an additional insured, and shall require that the subcontractor shall release, defend and indemnify
Railway to the same extent and under the same terms and conditions as Contractor is required to
release, defend and indemnify Railway herein.

Failure to provide evidence as required by this section shall entitle, but not require, Railway to terminate
this Agreement immediately. Acceptance of a certificate that does not comply with this section shall not
operate as a waiver of Contractor's obligations hereunder.

The fact that insurance (including, without limitation, self-insurance) is obtained by Contractor shall not
be deemed to release or diminish the liability of Contractor including, without limitation, liability under the
indemnity provisions of this Agreement. Damages recoverable by Railway shall not be limited by the
amount of the required insurance coverage.
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4)

In the event of a claim or lawsuit involving Railway arising out of this agreement, Contractor will make
available any required policy covering such claim or lawsuit.

These insurance provisions are intended to be a separate and distinct obligation on the part of the
Contractor. Therefore, these provisions shall be enforceable and Contractor shall be bound thereby
regardless of whether or not indemnity provisions are determined to be enforceable in the jurisdiction in
which the work covered hereunder is performed.

For purposes of this section, Railway shall mean “Burlington Northern Santa Fe LLC”, “BNSF Railway
Company” and the subsidiaries, successors, assigns and affiliates of each.

SALES AND OTHER TAXES

In the event applicable sales taxes of a state or political subdivision of a state of the United States are
levied or assessed in connection with and directly related to any amounts invoiced by Contractor to
Railway (“Sales Taxes”), Railway shall be responsible for paying only the Sales Taxes that Contractor
separately states on the invoice or other billing documents provided to Railway; provided, however, that
(i) nothing herein shall preclude Railway from claiming whatever Sales Tax exemptions are applicable to
amounts Contractor bills Railway, (ii) Contractor shall be responsible for all sales, use, excise,
consumption, services and other taxes which may accrue on all services, materials, equipment, supplies
or fixtures that Contractor and its subcontractors use or consume in the performance of this Agreement,
(iii) Contractor shall be responsible for Sales Taxes (together with any penalties, fines or interest thereon)
that Contractor fails to separately state on the invoice or other billing documents provided to Railway or
fails to collect at the time of payment by Railway of invoiced amounts (except where Railway claims a
Sales Tax exemption), and (iv) Contractor shall be responsible for Sales Taxes (together with any
penalties, fines or interest thereon) if Contractor fails to issue separate invoices for each state in which
Contractor delivers goods, provides services or, if applicable, transfers intangible rights to Railway.

Upon request, Contractor shall provide Railway satisfactory evidence that all taxes (together with any
penalties, fines or interest thereon) that Contractor is responsible to pay under this Agreement have been
paid. If a written claim is made against Contractor for Sales Taxes with respect to which Railway may be
liable for under this Agreement, Contractor shall promptly notify Railway of such claim and provide
Railway copies of all correspondence received from the taxing authority. Railway shall have the right to
contest, protest, or claim a refund, in Railway’s own name, any Sales Taxes paid by Railway to Contractor
or for which Railway might otherwise be responsible for under this Agreement; provided, however, that if
Railway is not permitted by law to contest any such Sales Tax in its own name, Contractor shall, if
requested by Railway at Railway’s sole cost and expense, contest in Contractor’'s own name the validity,
applicability or amount of such Sales Tax and allow Railway to control and conduct such contest.
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Railway retains the right to withhold from payments made under this Agreement amounts required to be
withheld under tax laws of any jurisdiction. If Contractor is claiming a withholding exemption or a reduction
in the withholding rate of any jurisdiction on any payments under this Agreement, before any payments
are made (and in each succeeding period or year as required by law), Contractor agrees to furnish to
Railway a properly completed exemption form prescribed by such jurisdiction. Contractor shall be
responsible for any taxes, interest or penalties assessed against Railway with respect to withholding
taxes that Railway does not withhold from payments to Contractor.

1) EXHIBIT “C” CONTRACTOR REQUIREMENTS

The Contractor must observe and comply with all provisions, obligations, requirements and limitations
contained in the Agreement, and the Contractor Requirements set forth on Exhibit “C” attached to the
Agreement and this Agreement, including, but not be limited to, payment of all costs incurred for any
damages to Railway roadbed, tracks, and/or appurtenances thereto, resulting from use, occupancy, or
presence of its employees, representatives, or agents or subcontractors on or about the construction site.
Contractor shall execute a Temporary Construction Crossing Agreement or Private Crossing Agreement
(http://www.bnsf.com/communities/fags/permits-real-estate/), for any temporary crossing requested to
aid in the construction of this Project, if approved by BNSF.

2) TRAIN DELAY

Contractor is responsible for and hereby indemnifies and holds harmless Railway (including its affiliated
railway companies, and its tenants) for, from and against all damages arising from any unscheduled delay
to a freight or passenger train which affects Railway's ability to fully utilize its equipment and to meet
customer service and contract obligations. Contractor will be billed, as further provided below, for the
economic losses arising from loss of use of equipment, contractual loss of incentive pay and bonuses
and contractual penalties resulting from train delays, whether caused by Contractor, or subcontractors,
or by the Railway performing work under this Agreement. Railway agrees that it will not perform any act
to unnecessarily cause train delay.

For loss of use of equipment, Contractor will be billed the current freight train hour rate per train as
determined from Railway's records. Any disruption to train traffic may cause delays to multiple trains at
the same time for the same period.

Additionally, the parties acknowledge that passenger, U.S. mail trains and certain other grain, intermodal,
coal and freight trains operate under incentive/penalty contracts between Railway and its customer(s).
Under these arrangements, if Railway does not meet its contract service commitments, Railway may
suffer loss of performance or incentive pay and/or be subject to penalty payments. Contractor is
responsible for any train performance and incentive penalties or other contractual economic losses
actually incurred by Railway which are attributable to a train delay caused by Contractor or its
subcontractors.
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The contractual relationship between Railway and its customers is proprietary and confidential. In the
event of a train delay covered by this Agreement, Railway will share information relevant to any train
delay to the extent consistent with Railway confidentiality obligations. The rate then in effect at the time
of performance by the Contractor hereunder will be used to calculate the actual costs of train delay
pursuant to this agreement.

Contractor and its subcontractors must give Railway’s representative ( )

(__) weeks advance notice of the times and dates for proposed work windows. Railway and Contractor
will establish mutually agreeable work windows for the project. Railway has the right at any time to revise
or change the work windows due to train operations or service obligations. Railway will not be responsible
for any additional costs or expenses resulting from a change in work windows. Additional costs or
expenses resulting from a change in work windows shall be accounted for in Contractor's expenses for
the project.

Contractor and subcontractors must plan, schedule, coordinate and conduct all Contractor's work so as
to not cause any delays to any trains.
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IN WITNESS WHEREOF, each of the parties hereto has caused this Agreement to be executed by its duly
authorized officer the day and year first above written.

Contractor Name BNSF Railway Company
By: By:
Printed Name: Name:

Manager Public Projects

Title:

Accepted and effective this day of 20

Contact Person:

Address:

City:

State: Zip:

Fax:

Phone:

E-mail;
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ADJUSTING FRAMES AND GRATES (BDE)
Effective: April 1, 2017
Add the following to Article 602.02 of the Standard Specifications:

“(s) High Density Expanded Polystyrene Adjusting Rings
with Polyurea Coating (Note 4) ......ccovriiiiiiiiiii e 1043.04
(t) Expanded Polypropylene (EPP) Adjusting Rings (Note 5) ........cccooooiiiiiinninnn. 1043.05

Note 4. High density expanded polystyrene adjusting rings with polyurea coating shall
meet the design load requirements of AASHTO HS20/25. The rings may be used to
adjust the frames and grates of drainage and utility structures up to a maximum of 6 in.
(150 mm). They shall be installed and sealed underneath the frames according to the

manufacturer’s specifications.

Note 5. Riser rings fabricated from EPP may be used to adjust the frames and grates of
drainage and utility structures up to a maximum of 6 in. (150 mm). An adhesive meeting
ASTM C 920, Type S, Grade N5, Class 25 shall be used with EPP adjustment rings.
The top ring of the adjustment stack shall be a finish ring with grooves on the lower
surface and flat upper surface. The joints between all manhole adjustment rings and the
frame and cover shall be sealed using the approved adhesive. In lieu of the use of an
adhesive, an intermal or external mechanical frame-chimney seal may be used for
watertight installation. EPP adjustment rings shall not be used with heat shrinkable
infiltration barriers.”

Add the following to Section 1043 of the Standard Specifications:

“1043.04 High Density Expanded Polystyrene Adjusting Rings with Polyurea Coating.
High density expanded polystyrene adjustment rings with polyurea coating shall be designed
and tested to meet or exceed an HS25 wheel load according to the AASHTO Standard
Specifications for Highway Bridges (AASHTO M306 HS-25). The raw material suppliers shall
provide certifications of quality or testing using the following ASTM standards, and upon
request, certify that only virgin material was used in the manufacturing of the expanded

polystyrene rings.

. Value
Physical Property Test Standard 3.0 blou ft 25 bjou ft

Compression Resistance ASTM D 1621

at 10% deformation 50 -70 70 -90

at 5% deformation 45 - 60 60 - 80

at 2% deformation 15-20 20 - 40
Flexural Strength ASTM D 790 90 -120 130 - 200
Water Absorption ASTM D 570 2.0% 1.7%
Coefficient of Linear Expansion ASTM D 696 2.70E-06 in./in./°F | 2.80E-06 in./in./°F
Sheer Strength ASTM D 732 55 80
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Tensile Strength ASTM D 1623 70-90 | 130 - 140

Water Vapor Transmission ASTM C 355 0.82 — 0.86 perm —in.

High density expanded polystyrene adjustment rings with polyurea coating shall have no
void areas, cracks, or tears. The actual diameter or length shall not vary more than 0.125 in.
(3 mm) from the specified diameter or length. Variations in height are limited to + 0.063 in.
(£ 1.6 mm). Variations shall not exceed 0.25 in. (6 mm) from flat (dish, bow, or convoluting
edge) or 0.125 in. (3 mm) for bulges or dips in the surface.

1043.05 Expanded Polypropylene (EPP) Adjusting Rings. The EPP adjusting rings
shall be manufactured using a high compression molding process to produce a minimum
finished density of 7.5 Ib/cu ft (120 g/l). The EPP rings shall be made of materials meeting
ASTM D 3575 and ASTM D 4819-13. The grade adjustments shall be designed and tested
according to the AASHTO Standard Specifications for Highway Bridges (AASHTO M 306 HS-

25).

Grade rings shall contain upper and lower keyways (tongue and groove) for proper vertical
alignment and sealing. The top ring, for use directly beneath the cast iron frame, shall have
keyways (grooves) on the lower surface with a flat upper surface.

Adhesive or sealant used for watertight installation of the manhole grade adjustment rings
shall meet ASTM C 920, Type S, Grade NS, Class 25, Uses NT, T, M, G, A, and O.

EPP adjustment rings shall have no void areas, cracks, or tears. The actual diameter or
length shall not vary more than 0.125in. (3 mm) from the specified diameter or length.
Variations in height are limited to + 0.063 in. (£ 1.6 mm). Variations shall not exceed 0.25 in.
(6 mm) from flat (dish, bow, or convoluting edge) or 0.125 in. (3 mm) for bulges or dips in the
surface.”

80382
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BUTT JOINTS (BDE)

Effective: July 1, 2016

Add the following to Article 406.08 of the Standard Specifications.

“(c)

80366

Temporary Plastic Ramps. Temporary plastic ramps shall be made of high density
polyethylene meeting the properties listed below. Temporary plastic ramps shall only be
used on roadways with permanent posted speeds of 55 mph or less. The ramps shall
The leading edge of the plastic ramp shall
have a maximum thickness of 1/4 in. (6 mm) and the trailing edge shall match the height
of the adjacent pavement = 1/4 in. (= 6 mm).

have a minimum taper rate of 1:30 (V:H).

The ramp will be accepted by certification. The Contractor shall furnish a certification
from the manufacturer stating the temporary plastic ramp meets the following

requirements.

Physical Property

Test Method

Requirement

Melt Index ASTM D 1238 8.2 g/10 minutes
Density ASTM D 1505 0.965 g/cc
Tensile Strength @ Break ASTM D 638 2223 psi (15 MPa)
Tensile Strength @ Yield ASTM D 638 4110 psi (28 MPa)
Elongation @ Yield v percent ASTM D 638 7.3 min.
Durometer Hardness, Shore D ASTM D 2240 65

Heat Deflection Temperature, 66 psi ASTM D 648 176 °F (80 °C)
Low Temperature Brittleness, Fs ASTM D 746 <-105 °F (<-76 °C)

1/ Crosshead speed -2 in./minute

The temporary plastic ramps shall be installed according to the manufacturer’s
specifications and fastened with anchors meeting the manufacturer’'s recommendations.
Temporary plastic ramps that fail to stay in place or create a traffic hazard shall be

replaced immediately with temporary HMA ramps at the Contractor's expense.”
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COMPENSABLE DELAY COSTS (BDE)
Effective: June 2, 2017
Revise Article 107.40(b) of the Standard Specifications to read:

“(b) Compensation. Compensation will not be allowed for delays, inconveniences, or
damages sustained by the Contractor from conflicts with facilities not meeting the above
definition; or if a conflict with a utility in an unanticipated location does not cause a
shutdown of the work or a documentable reduction in the rate of progress exceeding the
limits set herein. The provisions of Article 104.03 notwithstanding, compensation for
delays caused by a utility in an unanticipated location will be paid according to the
provisions of this Article governing minor and major delays or reduced rate of production
which are defined as follows.

(1) Minor Delay. A minor delay occurs when the work in conflict with the utility in an
unanticipated location is completely stopped for more than two hours, but not to
exceed two weeks.

(2) Major Delay. A major delay occurs when the work in conflict with the utility in an
unanticipated location is completely stopped for more than two weeks.

(3) Reduced Rate of Production Delay. A reduced rate of production delay occurs when
the rate of production on the work in conflict with the utility in an unanticipated
location decreases by more than 25 percent and lasts longer than seven calendar
days.”

Revise Article 107.40(c) of the Standard Specifications to read:

“(c) Payment. Payment for Minor, Major, and Reduced Rate of Production Delays will be
made as follows.

(1) Minor Delay. Labor idled which cannot be used on other work will be paid for
according to Article 109.04(b)(1) and (2) for the time between start of the delay and
the minimum remaining hours in the work shift required by the prevailing practice in
the area.

Equipment idled which cannot be used on other work, and which is authorized to
standby on the project site by the Engineer, will be paid for according to
Article 109.04(b)(4).

(2) Major Delay. Labor will be the same as for a minor delay.
Equipment will be the same as for a minor delay, except Contractor-owned

equipment will be limited to two weeks plus the cost of move-out to either the
Contractor’'s yard or another job and the cost to re-mobilize, whichever is less.
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Rental equipment may be paid for longer than two weeks provided the Contractor
presents adequate support to the Department (including lease agreement) to show
retaining equipment on the job is the most economical course to follow and in the
public interest.

(3) Reduced Rate of Production Delay. The Contractor will be compensated for the
reduced productivity for labor and equipment time in excess of the 25 percent
threshold for that portion of the delay in excess of seven calendar days.
Determination of compensation will be in accordance with Article 104.02, except
labor and material additives will not be permitted.

Payment for escalated material costs, escalated labor costs, extended project overhead,
and extended traffic control will be determined according to Article 109.13.”

Revise Article 108.04(b) of the Standard Specifications to read:
“(b) No working day will be charged under the following conditions.
(1) When adverse weather prevents work on the controlling item.
(2) When job conditions due to recent weather prevent work on the controlling item.

(3) When conduct or lack of conduct by the Department or its consultants,
representatives, officers, agents, or employees; delay by the Department in making
the site available; or delay in furnishing any items required to be furnished to the
Contractor by the Department prevents work on the controlling item.

(4) When delays caused by utility or railroad adjustments prevent work on the controlling
item.

(5) When strikes, lock-outs, extraordinary delays in transportation, or inability to procure
critical materials prevent work on the controlling item, as long as these delays are not
due to any fault of the Contractor.

(6) When any condition over which the Contractor has no control prevents work on the
controlling item.”

Revise Article 109.09(f) of the Standard Specifications to read:

“(f) Basis of Payment. After resolution of a claim in favor of the Contractor, any adjustment
in time required for the work will be made according to Section 108. Any adjustment in
the costs to be paid will be made for direct labor, direct materials, direct equipment,
direct jobsite overhead, direct offsite overhead, and other direct costs allowed by the
resolution. Adjustments in costs will not be made for interest charges, loss of anticipated
profit, undocumented loss of efficiency, home office overhead and unabsorbed overhead
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other than as allowed by Article 109.13, lost opportunity, preparation of claim expenses
and other consequential indirect costs regardless of method of calculation.

The above Basis of Payment is an essential element of the contract and the claim cost
recovery of the Contractor shall be so limited.”

Add the following to Section 109 of the Standard Specifications.
“109.13 Payment for Contract Delay. Compensation for escalated material costs,

escalated labor costs, extended project overhead, and extended traffic control will be allowed
when such costs result from a delay meeting the criteria in the following table.

Contract Type Cause of Delay Length of Delay

. Article 108.04(b)(3) or | No working days have been charged for two
Working Days | article 108.04(b)(4) | consecutive weeks.
. : The Contractor has been granted a minimum
Con[;z[[eetlon 22:2:: lggggggggg °" | two week extension of contract time, according
' to Article 108.08.

Payment for each of the various costs will be according to the following.

(a) Escalated Material and/or Labor Costs. When the delay causes work, which would have
otherwise been completed, to be done after material and/or labor costs have increased,
such increases will be paid. Payment for escalated material costs will be limited to the
increased costs substantiated by documentation furnished by the Contractor. Payment
for escalated labor costs will be limited to those items in Article 109.04(b)(1) and (2),
except the 35 percent and 10 percent additives will not be permitted.

(b) Extended Project Overhead. For the duration of the delay, payment for extended project
overhead will be paid as follows.

(1) Direct Jobsite and Offsite Overhead. Payment for documented direct jobsite
overhead and documented direct offsite overhead, including onsite supervisory and
administrative personnel, will be allowed according to the following table.

Original Contract Supervisory and Administrative
Amount Personnel

Up to $5,000,000 One Project Superintendent
One Project Manager,

Over $ 5,000,000 - One Project Superintendent or

up to $25,000,000 Engineer, and
One Clerk
One Project Manager,

Over $25,000,000 - ) -

up to $50 000,000 One Propct Superintendent,
One Engineer, and
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One Clerk

Over $50,000,000

One Project Manager,

Two Project Superintendents,
One Engineer, and

One Clerk

(2) Home Office and Unabsorbed Overhead. Payment for home office and unabsorbed

overhead will be calculated as 8 percent of the total delay cost.

(c) Extended Traffic Control. Traffic control required for an extended period of time due to
the delay will be paid. For working day contracts the payment will be made according to
Article 109.04. For completion date contracts, an adjustment will be determined as

follows.

Extended Traffic Control occurs between April 1 and November 30:

ETCP Adjustment ($) = TE x (%/100 x CUP / OCT)

Extended Traffic Control occurs between December 1 and March 31:

ETCP Adjustment ($) = TE x 1.5 (%/100 x CUP / OCT)

Where:TE = Duration of approved time extension in calendar days.

% = Percent maintenance for the traffic control, % (see table below).
CUP = Contract unit price for the traffic control pay item in place during the delay.

OCT = Original contract time in calendar days.

Original Contract Amount Percent Maintenance
Up to $2,000,000 65%
$2,000,000 to $10,000,000 75%
$10,000,000 to $20,000,000 85%
Over $20,000,000 90%

When an ETCP adjustment is paid under this provision, an adjusted unit price as
provided for in Article 701.20(a) for increase or decrease in the value of work by more

than ten percent will not be paid.

Upon payment for a contract delay under this provision, the Contractor shall assign
subrogation rights to the Department for the Department’s efforts of recovery from any other
party for monies paid by the Department as a result of any claim under this provision. The
Contractor shall fully cooperate with the Department in its efforts to recover from another party

any money paid to the Contractor for delay damages under this provision.”

80384
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(2) To meet the five day requirement, the bidder may send the Utilization Plan
electronically by scanning and sending to DOT.DBE.UP@illinois.gov or faxing to
(217) 785-1524. The subject line must include the bid Item Number and the Letting
date. The Utilization Plan should be sent as one .pdf file, rather than multiple files
and emails for the same Item Number. It is the responsibility of the bidder to obtain
confirmation of email or fax delivery.

Alternatively, the Utilization Plan may be sent by certified mail or delivery service
within the five calendar day period. If a question arises concerning the mailing date
of a Utilization Plan, the mailing date will be established by the U.S. Postal Service
postmark on the certified mail receipt from the U.S. Postal Service or the receipt
issued by a delivery service when the Utilization Plan is received by the Department.
It is the responsibility of the bidder to ensure the postmark or receipt date is affixed
within the five days if the bidder intends to rely upon mailing or delivery to satisfy the
submission day requirement. The Utilization Plan is to be submitted to:

lllinois Department of Transportation
Bureau of Small Business Enterprises
Contract Compliance Section

2300 South Dirksen Parkway, Room 319
Springfield, lllinois 62764

The Department will not accept a Utilization Plan if it does not meet the five day
submittal requirement and the bid will be declared not responsive. In the event the
bid is declared not responsive due to a failure to submit a Utilization Plan or failure to
comply with the bidding procedures set forth herein, the Department may elect to
cause the forfeiture of the penal sum of the bidder's proposal guaranty, and may
deny authorization to bid the project if re-advertised for bids. The Department
reserves the right to invite any other bidder to submit a Utilization Plan at any time for
award consideration.

(b) The Utilization Plan shall indicate that the bidder either has obtained sufficient DBE

()

participation commitments to meet the contract goal or has not obtained enough DBE
participation commitments in spite of a good faith effort to meet the goal. The Utilization
Plan shall further provide the name, telephone number, and telefax number of a
responsible official of the bidder designated for purposes of notification of Utilization Plan
approval or disapproval under the procedures of this Special Provision.

The Utilization Plan shall include a DBE Participation Commitment Statement,
Department form SBE 2025, for each DBE proposed for the performance of work to
achieve the contract goal. For bidding purposes, submission of the completed SBE
2025 forms, signed by the DBEs and scanned or faxed to the bidder will be acceptable
as long as the original is available and provided upon request. All elements of
information indicated on the said form shall be provided, including but not limited to the
following:
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